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Overview 

Local Law / Land Use Authority and 
Environmental Conservation Law 23-
0303
The Mined Land Reclamation Law 
Analogy – Lessons learned from similar 
context
Applying existing precedent to the Oil, 
Gas and Solution Mining Context   



Constitutional Framework

Article IX, Section 2 of the New York State 
Constitution provides broad authority for local 
governments to adopt local laws that:

Relate to the “property, affairs or government of the 
local government”
Are consistent with the Constitutions and general 
laws 

Article IX, Section 2 also requires to adopt a 
Statute of Local Governments 



Constitutional Framework

Article IX, Section 3 of the New York 
State Constitution reserves to the State 
Legislature the ability to legislate on 
matters other than “property, affairs or 
government” of a local government
Sometimes referred to as “matters of 
state concern”



Constitutional Framework

Consistency with General State Laws
Conflict Preemption – Generally allows 
room for more / less restrictive local laws 
Field Preemption – No room for local laws 
whatsoever.  Field Preemption may be 

Express 
Implied



Constitutional Framework

Statute of Local Governments confers to 
local governments the rights to 

Adopt zoning regulations
Comprehensively plan 

Zoning authority also found in Municipal 
Home Rule Law, Town Law and Village 
Law



Environmental Conservation Law 
§ 23-0303

Environmental Conservation Law § 23-
0303 supersedes:

“…all local laws or ordinances relating to the 
regulation of the oil, gas and solution mining 
industries; but shall not supersede local government 
jurisdiction over local roads or the rights of local 
governments under the real property tax law.”



Environmental Conservation Law  
23-0303

ECL 23-0303 is
A general state law that 
Expressly preeempts
all local laws “relating to the regulation of the oil, 
gas and solution mining industry”
Expressly preserves local authority over roads and 
real property taxation

This express statement of field preemption 
leaves no room for local laws that “relate to the 
regulation” of the industry



Environmental Conservation Law 
23-0303

But do Land Use Regulations “relate to 
the regulation” of Natural Gas Drilling?
Environgas, Inc. v. Town of Kiantone: 
Article 23 preempts “not only inconsistent local 
legislation, but also any municipal law which purports 
to regulate gas and oil well drilling operations, unless 
the law relates to local roads or real property taxes 
which are specifically excluded by the amendment.”



Determining the Preemptive Scope 
of ECL 23-0303

When determining the scope of an express preemptive 
provision, the courts look to the plain language of the 
statute, the legislative history and the purpose of the 
supersession language as part of the statutory 
scheme 

Using this framework, courts have had the ability to 
examine preemption language language in other 
contexts:

Sand and Gravel Mining
Alcohol Beverage Control 
Substance Abuse Facilities



Determining the Preemptive Scope

The Court of Appeals has recognized that:
“[B]y regulating land use a zoning ordinance 
inevitably exerts an incidental control over any of 
the particular uses or businesses which may be 
allowed in some districts but not others”
“Local laws of general application – which are 
aimed at legitimate concerns of a local government 
– will not be preempted if their enforcement only 
incidentally infringes on a preempted field”



The Sand and Gravel Mining 
Comparison

The most instructive guidance from the 
NYS Court of Appeals can be found in a 
well established body of case law 
involving sand and gravel mining under 
the Mined Land Reclamation Law
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